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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
   BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

MAKER'S MARK DISTILLERY,
INC.,

       Opposer,              Opposition
                             No. 91239589
  vs.
                             Serial No. 87/383,989
BOWMAKER'S WHISKEY COMPANY,  Mark:
                             BOWMAKER'S WHISKEY
       Applicant.

          DEPOSITION OF DON L. ROGERS

               Conducted Virtually

                 January 26, 2021

               Tuesday 9:00 a.m.

STENOGRAPHICALLY REPORTED BY:
       CHERYL L. SANDECKI, CSR, RPR
LICENSE NO.:  084-03710
JOB NO.: 348239
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       The deposition of DON L. ROGERS conducted

virtually.

       Pursuant to notice, taken in the

above-entitled cause, before CHERYL L. SANDECKI,

Certified Shorthand Reporter of the State of

Illinois and Registered Professional Reporter.
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REMOTE APPEARANCES:

       MAYER BROWN, by
       MR. RICHARD M. ASSMUS
       MS. EMILY NASH
       MR. DANIEL VIRTUE
       71 South Wacker Drive
       Chicago, Illinois  60606
       (312) 782-0600
       rassmus@mayerbrown.com
       enash@mayerbrown.com
       dvirtue@mayerbrown.com

            Representing the Opposer;

       BREINER & BREINER, by
       MR. THEODORE A. BREINER
       115 North Henry Sreet
       Alexandria, Virginia  22314
       (703) 684-6885
       tbreiner@bbpatlaw.com

            Representing the Applicant.

ALSO PRESENT:

Mr. Bryan Parks
Mr. Brian Krieger, Planet Depos Technician
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    THE COURT REPORTER:  Will counsel please

stipulate that in lieu of formally swearing in

the witness, the reporter will instead ask the

witness to acknowledge that their testimony will

be true under the penalties of perjury, that

counsel will not object to the admissibility of

the transcript based on proceeding in this way,

and that the witness has verified that he is, in

fact, Don Rodgers.

    MR. ASSMUS:  Yes.

    MR. BREINER:  Yes.

    THE WITNESS:  Yes.

    THE COURT REPORTER:  Sir, would you please

raise your right hand.

                 (Witness administered an oath.)

                 DON L. ROGERS,

having been first administered an oath, was

examined and testified as follows:

                   EXAMINATION

BY MR. ASSMUS:

    Q.   Good morning, Mr. Rodgers.

         Could you state your full name for the

record.

    A.   Don L. Rodgers.

    Q.   Did you say L?
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    A.   L, uh-huh, as in Louis.  Don Louis

Rodgers.

    Q.   Great.  Thank you.

         Have you ever been deposed before?

    A.   I have.

    Q.   Okay.  And under what circumstances was

that?

    A.   It was in a lawsuit.

    Q.   And what was the nature of the lawsuit?

    A.   Breach of contract.

    Q.   And were you the plaintiff, defendant,

neither?

    A.   Plaintiff.

    Q.   And what was the -- who were you suing?

    A.   Industrial Services Association, ISA,

scrap yard.

    Q.   Is that an employer of yours?

    A.   I was a consultant to them.

    Q.   And you sued them over a breach of your

consulting agreement?

    A.   Yes.

    Q.   I may come back to that.  So if you've

been deposed before, some of this may -- may be

repetitive in terms of the ground rules.  We're

trying to establish a written record, so you

Transcript of Don L. Rodgers
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need to answer orally, no nods, shakes.  The

court reporter can't record nonverbal answers.

If we could try not to talk over each other,

it's even harder in the Zoom era than if we were

sitting face-to-face.

         If you don't understand any question,

let me know and I'll try to reword it.  As your

counsel, Mr. Breiner, mentioned if we need to

take a break, we're are happy to do that.  Are

those rules all okay?

    A.   Yes.

    Q.   Any reason you can't provide your best

testimony today?

    A.   No.

    Q.   You said you were deposed in that

breach of contract case.  Was that the only time

you've ever been deposed?

    A.   Yes.

    Q.   Have you ever testified at a trial?

    A.   No.

    Q.   Have you ever served as an expert

witness in a case?

    A.   That went to trial?

    Q.   Let's answer that first.  Yes, that

went to trial.
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    A.   No.

    Q.   Have you ever served as an expert

witness in any other case?

    A.   I have served as a consultant to people

who were maybe in -- preparing for a lawsuit.

They used my expert testimony -- I mean, expert

valuation.  It usually would come about over

disputes about a value of a distillery.

    Q.   You would consider those -- the topic

of those consulting engagements financial

consulting?

    A.   Yes.

    Q.   Have you ever done any consulting in

connection with a lawsuit that related to

branding?

    A.   No.

    Q.   What about marketing?

    A.   A lawsuit, no.

    Q.   Back to your personal lawsuit against

your contractor, how was that case resolved?

    A.   I lost.

    Q.   Was that a loss at trial or before

trial?

    A.   I don't know.  We met with a judge.  We

had like -- I would call it a pretrial thing.
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    Q.   And was that pending in Kentucky state

court?

    A.   Yes.

    Q.   Just -- just very briefly.  What was

the nature of your beef with them in that

lawsuit?

    A.   They had promised me shares in their

company as long as I was employed by -- until --

until the end of the year.  And they terminated

my employment on December 23rd.  And so then

they said that my shares weren't -- I wasn't

there.

         And, of course, our beef was it wasn't

because of me.  And the judge used Peyton

Manning as an example -- the Indiana Colts, or

whatever their name is -- terminated his

contract and he had to work to such and such a

date.  It just happened to be in the paper at

that time, and so he used that as a basis to

tell me that mine didn't.

    Q.   That was quite a Christmas present.

    A.   Yeah, it was.

    Q.   Okay.  Thank you.

         Turning back to your testimony here

today, did you discuss your -- this deposition

Transcript of Don L. Rodgers

Conducted on January 26, 2021 9

PLANET DEPOS

888.433.3767 | WWW.PLANETDEPOS.COM



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

with anyone?

    A.   I have talked to Ted and I refreshed

my -- I talked to Bryan.

    Q.   Yeah.

         Anyone else?

    A.   I have discussed it with a lot of

people in the industry.

    Q.   Okay.  And who was that?

    A.   Other consultants.

    Q.   You've discussed this lawsuit with the

consultants or your declaration?

    A.   The whole thing, about what they think

about Maker's Mark and Bowmaker's being the same

thing.

    Q.   Okay.

    A.   I can say it's been universal that

nobody associated the two.

    Q.   Did you review any documents in

preparing for your deposition today?

    A.   I looked at my notes.

    Q.   And what notes are those?

    A.   Back when I talked to Bryan the first

time and I gave him an NDA, the dates of that.

I'm just trying to refresh myself.

    Q.   And when did you first talk to
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Mr. Parks about anything?

    A.   You know what, I had it right here and

now -- here we go.  Excuse me.

         It looks like from my notes that I sent

him an NDA on July 8, 2016.  And then we spoke

again on October the 3rd.  So we spoke around

July, early July there, and I sent him an NDA,

which is pretty standard.

         And then I told him what my services

were and he called me back and said that he

would like to engage me on October 3rd.  And so

then I sent him a consulting agreement on

October 4th.

    Q.   And this is all 2016, those dates?

    A.   2016, yes.

    Q.   Did the NDA get executed?

    A.   Yes.

    Q.   And the consulting agreement was

executed well?

    A.   Yes.

    Q.   Do you have any other agreements with

Mr. Parks?

    A.   No.

    Q.   Your -- are you compensated under your

consulting agreement by the hour or in some

Transcript of Don L. Rodgers
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other manner?

    A.   Set fee, one fee.

    Q.   And has Mr. Parks paid that fee?

    A.   Yes.

    Q.   And what was that fee?

    A.   $3,000.

    Q.   And is your testimony here today part

of that consulting engagement?

    A.   Well, as I tell my clients, if you want

to engage me, I have a set fee and that fee

covers everything I do for you.  And it has an

ending period of a year, just in case something

was to happen to me.  But as long as I'm of

sound mind and you want to call me up, I'll be

glad to keep on consulting you.  If you need a

new plan, well, then that would be a new

contract.  But if you want to talk about

industry stuff, I'm fine talking to you.

    Q.   And do you consider your -- the

declaration you submitted in this case in your

testimony here today part of your consulting

arrangement with Mr. Parks?

    A.   Yes.

    Q.   Do you know how Mr. Parks found you?

    A.   I don't remember.
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    Q.   Did you -- were you acquainted with

Mr. Parks prior to his July 8, 2016, reaching

out to you?

    A.   No.

    Q.   Could you describe generally the nature

of the services that you provide to -- strike

that.

         Your consulting agreement, it's with

Bowmaker's Whiskey Company; is that right?

    A.   Yes, Bowmaker's Whiskey Company.

    Q.   And could you describe the nature of

your services that you provided Bowmaker's?

    A.   Well, it starts out with an interview.

So I have a client call me, like Bryan, and I

say, all right, what is it that you would like

to do, and let me see how I can put a plan

together for you to accomplish that.

         So there's a lot of ways to get into

the whiskey business.  You can be a virtual

brand, buy whiskey, you can build a distillery

of any size you want, and then the location

where you build it.  All these factors play into

how I build your plan.

    Q.   So you helped Mr. Parks draft a

business plan for Bowmaker's Whiskey?
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    A.   We never drafted one.  I consulted him

and with what he told me that he wanted to do,

he wanted to be a virtual brand.  He was not

going to build a distillery.  He just wanted --

as I recall, he'd been to Scotland on a trip and

saw how they blended scotch over there.  And he

wanted to blend whiskey together, bourbon, and

he asked what I thought about it.  And I told

him I would do it in a very small portion

because I wouldn't want to ruin good whiskey

blending it.  It's like mixing Coke and Pepsi,

so to be very careful about this blending, that

he could come up with something that wouldn't

taste very good.

    Q.   In connection with your engagement for

Bowmaker's, did you ever provide Bowmaker's or

Mr. Parks any written documents?

    A.   No -- nothing other than the NDA and

the contract.  But, no, we never got a plan

together.

    Q.   Did you ever review any plan that

Mr. Parks had drafted?

    A.   No.

    Q.   Do you -- you said your consulting

agreement was a flat fee.  But do you record how
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much time you spend on each of your clients?

    A.   No.

    Q.   Do you --

    A.   I talk too much.

    Q.   Do you have an estimate of how many

hours you devoted to the engagement with

Bowmaker's?

    A.   No, not really.  Wouldn't have an idea.

I mean, we had quite a few phone calls.  But, I

mean, that was back in 2016, so I can't

remember.

    Q.   What -- what -- over what time period

were you -- did your services for Bowmaker's

cover?

    A.   Well, it started in July of 2016.  And

I give -- I also gave Bryan a checklist of all

of the things to start a distillery, the

licenses he would require.

         I have a guy who files TTB -- a

consultant that files TTB reports.  And I may

have sent him that name, I don't recall.

         I give him the names of some people

that he could buy whiskey from with what he was

trying to do.

    Q.   And would you say all of those services
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were provided in the first -- in the first year

following your October 2016 contract?

    A.   Yes.

    Q.   And in taking the next year, like from,

say, October 2017 forwards, was there any work

for Bowmaker's before your most recent

declaration in this case?

    A.   Just some conversations about the

issues he was having getting licenses I think in

Michigan and getting his label approved.  And

then, of course, when all this trademark stuff

came up, he asked me what I thought of that.

    Q.   And the checklist you mentioned, that's

something you have in writing that you give to

your clients?

    A.   Yes, uh-huh.  It didn't apply to him

because he was just going to be a very small

virtual brand, I mean, making whiskey out of his

barn.

    Q.   Who was the person you referred him to

for the TTB reports?

    A.   If I did, it would have been Dave

Dunbar.  I don't recall.  You know, it was such

a long time ago, but that was my go-to

consultant on that category.

Transcript of Don L. Rodgers

Conducted on January 26, 2021 16

PLANET DEPOS

888.433.3767 | WWW.PLANETDEPOS.COM



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

    Q.   And at the time Mr. Parks reached out

to you, he had already selected the name

Bowmaker's Whiskey, correct?

    A.   Yes.  He had been using Bowmaker for --

because he makes bow and arrows, as he told me.

When he told me this name, that he wanted to

have Bowmaker's Whiskey, I asked him why because

I said what connotations does that have to --

what does a Bowmaker have to do with whiskey.

And so then he explained it to me, and I said

okay, fine, you need a story about your brand,

so that's your story.

    Q.   Was any of the services you gave

Bowmaker's Whiskey in the nature of branding

advice?

    A.   No.

    Q.   Any marketing advice?

    A.   No, other than it's going to be a lot

of work.

    Q.   You mentioned previously that you've

discussed this case with a number of other

people in the industry?

    A.   Uh-huh.

    Q.   Can you tell me who those people are?

    A.   Don Hardwick.  He's a Beam employee,
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former Beam employee.  Randy Allender.  And his

friends -- I'm in the Kentucky Bourbon -- the

Frankfort Bourbon Society with some drinking

friends.  When they come down to my bar, I was

asking them, as they like to drink Maker's Mark,

I said would you associate Bowmaker with Maker's

Mark?  And most of them are like never heard of

it, but no.  Would it sound -- why is it --

because it has "maker" in it?  Is that why

you're saying that?  I mean, most of them found

it very curious that I would even ask them.

    Q.   Were all those people familiar with the

Maker's Mark brand?

    A.   Sure.  Everybody knows Maker's Mark.

    Q.   The Frankfort Bourbon Society, what's

that?  It sounds great.  I want to join.  What's

that?

    A.   Well, they would have brands come in

and present to them, so like private tastings.

I think they limit it to 200 people.  So you pay

a hundred bucks and then they'll have -- before

COVID, they would have like a cocktail hour.

And they can have someone like Bryan come in and

talk about his brand and give samples and then

sell bottles to the Bourbon Society.
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    Q.   And do they have a liquor -- do they

have a bar, an operating bar?

    A.   They have a store, a store.

    Q.   Do they sell liquor?

    A.   Uh-huh.

    Q.   Do they sell Maker's Mark?

    A.   They do.

    Q.   At one point you made a reference to

your bar.  Did I hear that right?

    A.   Yes, uh-huh.

    Q.   What is that?

    A.   In my house I have a bar.

    Q.   Oh, in your house?

    A.   Yeah.

    Q.   Gotcha.

    A.   I have Maker's Mark in it.

    Q.   You do, okay?

    A.   Oh, yeah.

    Q.   And this is like in the basement?

    A.   Uh-huh.

    Q.   God, if I only had a basement, I would

have a basement bar.  But I don't have a

basement.  Okay.  Great.

         Anyone else in the industry that -- I

know you talked about your friends from the
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Frankfort Bourbon Society and those two other

names.

    A.   I mean, guys I play golf with.  This

has really kind of been -- I've just been kind

of besides myself about this association.  I

mean, I'm just trying to find somebody that

would agree that they would think something like

Bowmaker's sounds like Maker's Mark.  I haven't

found a person yet.

    Q.   Okay.  Now, you -- you submitted a

declaration in this case, correct?

    A.   I did.

    Q.   So we're going to show it to you just

to have you identify it.  And, Brian, if you

could mark that exhibit.  And, Mr. Rodgers, you

should see it on your screen.  I realize you

have one right there with you.

    A.   Yeah.

    Q.   So feel free to look at that if it's

easier.  But we'll just mark it as an exhibit.

    THE TECHNICIAN:  Counsel, is that the one

labeled Rodgers Declaration?

    MR. ASSMUS:  Yes.

    THE TECHNICIAN:  Stand by, please.
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                (Whereupon, Maker's Mark

                 Deposition Exhibit 18 was

                 marked for identification.)

    THE TECHNICIAN:  Exhibit 18 on screen.

BY MR. ASSMUS:

    Q.   Great.

         So, Mr. Rodgers, you can see it on the

screen here, although if it's easier, feel free

to look at the one you have on paper.

         This is your declaration?

    A.   Okay.

    Q.   Is that correct?

    A.   Yes.

    MR. ASSMUS:  Brian, if we can scroll to the

last page.

BY MR. ASSMUS:

    Q.   I just want to -- if we can make sure

that's your signature on the bottom of page 3,

Mr. Rodgers.

    A.   That's it, yes.

    Q.   And did you draft this declaration

yourself?

    A.   I did not.

    Q.   Who drafted it?

    A.   Ted spoke with me and I provided him
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the information.  He wrote it.

    Q.   Did you edit it at all before you

signed it?

    A.   I did.

    Q.   And do you recall what edits you made?

    A.   He spelled my name wrong for one thing.

And I think he had some of the dates wrong, so I

fixed that.  But other than that, I think it was

pretty much okay.

    Q.   Do you know if Mr. Parks had any role

in drafting this declaration?

    A.   Not to my knowledge.

    Q.   Anything sitting here today that you

now believe is untrue or inaccurate in this

declaration?

    A.   No.

    Q.   Great.  We will get back to that

declaration in a second.  I wanted to learn just

a little bit more about your background.

         You're a graduate of Kentucky State

University, correct?

    A.   Correct.

    Q.   And you have a degree in accounting and

finance?

    A.   Correct.
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    Q.   Do you have any other educational

degrees?

    A.   No.

    Q.   And after you graduated from Kentucky

State, you launched a career in corporate

accounting.  Is that fair to say?

    A.   I guess you could call it that.

    Q.   Well, what would you call it?

    A.   Well, I was in manufacturing.  I don't

know if you'd -- my first career -- my first job

was with a small craft distillery called 21

Brands.  So I worked there a couple years, and

then I went to work for National Distillers as

their controller.  And then Jim Beam bought

National Distillers, so I became an employee of

Jim Beam.

         So I was in manufacturing controlling

for 25 years and then I became -- went to the

corporate accounting.

    Q.   Gotcha.  Okay.  That's helpful.

         So your first job out of college was

with a distillery called 21 Brands?

    A.   Yes, sir.

    Q.   Okay.  And what did they make?

    A.   Ezra Brooks.  Ezra Brooks is their main

Transcript of Don L. Rodgers

Conducted on January 26, 2021 23

PLANET DEPOS

888.433.3767 | WWW.PLANETDEPOS.COM



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

whiskey.

    Q.   Got it.

         Is it a bourbon or a whiskey actually?

    A.   It's a bourbon.

    Q.   And what did you do for 21 Brands?

    A.   I was just an accountant, worked for

the CFO.

    Q.   You weren't involved in branding there?

    A.   No.

    Q.   What about marketing?

    A.   No.  All handled out of New York.

    Q.   And what was your next job after 21

Brands?

    A.   I went to National Distillers as head

of the accounting department, manufacturing

accounting.

    Q.   And why did you leave 21 Brands?

    A.   Bigger company.  21 Brands was real

small.  They were sold to a company.  I was

going to have to move to Owensboro.  Lot of

issues.  And National was right in Frankfort

where I lived, bigger company.

    Q.   What brands is National Distillers

known for, if any?

    A.   Old Grand-Dad.
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    Q.   Yeah, we know Old Grand-Dad.  We do the

trademark for Old Grand-Dad.

         How long did you work for National

Distillers?

    A.   Twelve-and-a-half years, I believe it

was.  And then Jim Beam bought National, and so

all my years carried over to Jim Beam on the

Beam pension.

    Q.   And you drew a distinction between sort

of manufacturing accounting and corporate

accounting.  What's that distinction in your

mind?

    A.   Well, manufacturing accounting, you're

taking care of all the production costs and the

inventory of the barrels.  So it's a whole

different genre.

         Now, when I became corporate controller

and moved to Chicago in 2000 and became the

corporate controller, then I entered into all

this marketing and sales that you're asking

about and became involved in that.

    Q.   And when you say you became involved in

that, you mean that as a corporate controller,

you were responsible for the accounting of

marketing costs and expenses?
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    A.   That, and I started placing accountants

into the marking department, managing their

budget, meeting with them, discussing their

budget, trying to understand how they were

spending their money and on what.

    Q.   And did you have any responsibility for

marketing or branding decisions in that role?

    A.   Only financial.  I might tell them they

have to cut back and they would decide where.

    Q.   But you wouldn't yourself decide where

they had to cut back, just that they had to?

    A.   I might give them some idea what I

felt, but they didn't have to follow it.

    Q.   Okay.  And we understand you retired

from Beam in 2008?

    A.   Yes.

    Q.   And did you actually retire or did you

take a new job?

    A.   I didn't take a new job.  I actually

officially in their terms retired.

    Q.   And -- but you continued to work, so to

speak.

         And what was your next job after Beam?

    A.   I became a consultant.  So I think

the -- I worked for a school, one of those
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after-school programs.  I helped a guy with

that.  And then I went to ISA, the scrap

company, and worked there.  And then -- I was

there a couple years, and I worked a couple

years at Roll Forming, a metal company.  And I

also started my consulting on the whisky

business and teaching a class on finance.  And

as that grew, I quit these other outside

consulting jobs.

    Q.   And what did Industrial Services of

America do?

    A.   Scrap.  They bought and sold scrap.

Metal, aluminum, stainless steel.

    Q.   Yep.

         And did you mention Rabbit Hole

Distilleries?  Is that was one of your clients?

    A.   Yes.

    Q.   But you weren't an employee of Rabbit

Hole?

    A.   No.

    Q.   Were you an employee of Roll Forming

Corporation you mentioned?

    A.   No.  I've not been an employee of

anybody since Beam.  All consulting.

    Q.   Has any of your consulting been
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branding consulting?

    A.   No.

    MR. ASSMUS:  Could we mark your -- Brian, if

we can mark Mr. Rodgers's LinkedIn profile.

    THE TECHNICIAN:  Stand by, please.

BY MR. ASSMUS:

    Q.   And while you're doing that,

Mr. Rodgers, you keep a profile on LinkedIn?

    A.   Yes.

    THE TECHNICIAN:  Exhibit 19 on screen.

                (Whereupon, Maker's Mark

                 Deposition Exhibit 19 was

                 marked for identification.)

BY MR. ASSMUS:

    Q.   Mr. Rodgers, let us know if you can't

read that very well.

    A.   Okay.

    Q.   Great.  And this -- this is a print --

do you recognize this as a printout of your

LinkedIn profile?

    A.   Yes.

    Q.   And do you personally maintain the

information on this LinkedIn profile?

    A.   It's been a while, but I did.

    Q.   It hasn't been updated in some time?
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    A.   No.

    Q.   Could we go to the second page.  You

list yourself as a distillation consultant for

Rodgers Consulting LLC.

         Rodgers Consulting LLC is the LLC you

formed to carry out this consulting business?

    A.   Yes.

    Q.   Is the description you gave for your

work there accurate?

    A.   I believe so.

    Q.   And then the next entry down, Roll

Forming Corporation, that's the -- one of the

metal businesses you said you worked for?

    A.   Yes.

    Q.   And Rabbit Hole Distillery you acted as

their CFO but in a consultant role; is that

right?

    A.   Correct.

    Q.   What did Rabbit Hole Distillery make?

    A.   They made bourbon and rye.

    Q.   And then underneath that, you acted as

the chief administrative officer for Industrial

Services of America?

    A.   Yes.

    Q.   And then if we could go to the next
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page, you list your 34 years at Beam.

         To your knowledge, is your description

of the work you did at Beam accurate?

    A.   Yes.

    Q.   Did you have a -- you had various

titles at Beam, correct?

    A.   Correct.

    Q.   And if we wanted to -- if you wanted to

figure out your exact title and the dates of

having those titles at Beam, where would you get

that information?

    A.   For -- you mean -- give me an example

of what you're asking here.

    Q.   Well, like, for example, if we wanted

to know what your exact title was in, you know,

February 1978, where would we get that

information?

    A.   Probably out of my HR file.

    Q.   At Beam?

    A.   At Beam.

    Q.   Yeah.  Okay.

         And you started -- you started Rodgers

Consulting soon after you left Beam?

    A.   Yes.

    Q.   Do you recall when you formed that LLC?
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    A.   It was either '08 or '09.

    Q.   And is that consulting business your

primary source of business since you retired

from Beam?

    A.   Yes.  I mean, I have a pension.

    Q.   Sure.

         Primary source of earned income, let's

call it.

    A.   Yes.

    Q.   I understand from your consulting

website, you're the sole employee of Rodgers

Consulting?

    A.   I have added two of my sons since it's

gotten bigger, they're helping.

    Q.   Anyone else?

    A.   No.

    Q.   Since 2008, are your two sons your only

two employees?

    A.   Just this last year they became

employed.

    Q.   Just this last year.

         And what are their roles at Rodgers

Consulting?

    A.   One of them provides financial

reporting and one of them provides backup to the
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general ledger and then counting barrels,

counting inventory.

    Q.   Great.

         Have either of your two sons done any

work for Bowmaker's Whiskey?

    A.   No.

    Q.   Okay.  And are you the sole owner of

Rodgers Consulting?

    A.   Yes.

    Q.   Do you have any financial stake in

Bowmaker's Whiskey Company?

    A.   No.

    Q.   Rodgers Consulting maintains a website,

correct?

    A.   Pardon?

    Q.   Your business Rodgers Consulting, it

maintains a website, correct?

    A.   Yes.

    Q.   Great.

    MR. ASSMUS:  If we can mark, Brian, the

website printout.

    THE TECHNICIAN:  Distilling Accounting

website?

    MR. ASSMUS:  Yes.  Thank you.

    THE TECHNICIAN:  Stand by.
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                (Whereupon, Maker's Mark

                 Deposition Exhibit 20 was

                 marked for identification.)

    THE TECHNICIAN:  Exhibit 20 on screen.

    MR. ASSMUS:  Great.

BY MR. ASSMUS:

    Q.   So, Mr. Rodgers, sometimes it's a

little hard to print a website, but we did the

best we could.

         Does this appear to be a printout of

the website that you maintain?

    A.   Yes.

    Q.   And did you -- did you create this

website yourself?

    A.   No.

    Q.   Who created it for you?

    A.   GoDaddy.

    Q.   Got it.

         And what's the purpose of the website?

    A.   To attract craft distillers.

    Q.   For your consulting services?

    A.   For my consulting services, yeah.

    Q.   And is it an accurate depiction -- does

the website accurately depict the services you

offer to prospective customers?
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    A.   Yes.

    MR. ASSMUS:  Okay.  We can take that down.

BY MR. ASSMUS:

    Q.   In your work with Mr. Parks, did you

ever correspond with him via email?

    A.   Yes.

    Q.   And have you kept copies of those

emails?

    A.   Yes.

    Q.   Did you have any other written

correspondence with Mr. Parks other than emails

and the two contracts you sent him?

    A.   No.

    Q.   Have you helped Mr. Parks at all find a

distributor?

    A.   No.

    Q.   If I understood your prior testimony

correctly, the sum total of the fees Mr. Parks

and Bowmaker's have paid for your services is

$3,000?

    A.   Yes.

    Q.   And did you invoice Bowmaker's for that

amount?

    A.   I don't recall.  Probably.  I mean, but

he sent me $3,000.
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    Q.   Got it.

         And you haven't sent him any other

invoices for additional services?

    A.   No.

    Q.   When did you first learn that Maker's

Mark had opposed the Bowmaker's application for

its brand?

    A.   I don't recall the dates.  I believe it

was as soon as it happened Bryan called me and

asked me what I thought.

    Q.   And what did you --

    A.   What did I think?

    Q.   Yeah.

    A.   I told them I thought it was

ridiculous.  I mean, a little small guy.  I

mean, I think he had 25 barrels wanting to blend

whiskey in his barn would get Maker's Mark's

attention.

    Q.   Have you ever heard of something called

Moonshine University?

    A.   Yes, I teach there.

    Q.   Were you aware that Mr. Parks had

attended Moonshine University?

    A.   That might be where he met me.  I'm not

sure.  There's a lot of people that come through
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there.

    Q.   But you weren't aware he'd attended it?

    A.   No, not to my knowledge.

    Q.   Have you ever visited Bowmaker's

Whiskey's website?

    A.   No.

    Q.   Were you aware that the first iteration

of that website copied certain language from the

Maker's Mark website?

    MR. BREINER:  Objection, lack of foundation.

BY MR. ASSMUS:

    Q.   You can answer.

    A.   No.  I've never been to the website.

    Q.   And you weren't aware that copying?

    A.   No.

    MR. BREINER:  Same objection.

BY MR. ASSMUS:

    Q.   Do you recall what Mr. Parks told you

about the opposition that Maker's Mark filed at

the time that you discussed it with him?

    A.   That Bowmaker's had the word "makers"

in it.  I told him to change his name to

homemakers and see if they wanted to fight the

homemakers of the world.

         I think it's ridiculous.  I mean, as
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being there as a corporate controller, if the

legal team brought that into the executive

council saying they were going to fight some guy

in Michigan over the Bowmaker's name, I would

say we've got better things to do than that.

    Q.   While you were at Beam, did you have

any responsibility for trademark enforcement?

    A.   No.

    Q.   Do you recall ballpark how many

conversations you've with Mr. Parks regarding

the -- this opposition?

    A.   Maybe four, five.

    Q.   And do you -- when was the last one?

    A.   When he asked me if I would testify.

And then I called him yesterday or whatever and

said, "Send me your label.  I'd like to see the

label that you're using to see if I can

understand what this is all about."

    Q.   And did he send you the label?

    A.   He did.

    Q.   Was that the first time you had seen

the label?

    A.   That was the first time.

    Q.   Do you understand whether Mr. Parks's

trademark application includes the design that
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you see on the label?

    A.   No.  I don't know what his trademark

application had.

    Q.   Okay.  Do you know what goods he

applied for in connection with his trademark

application?

    A.   No, I don't know anything about his

trademark application.  Didn't help him.

    Q.   Okay.  I'm going to turn back to your

declaration.

    MR. ASSMUS:  Brian, we don't need to put it

up unless, Ted, you want it.  But I've got my

copy here.

BY MR. ASSMUS:

    Q.   And, Mr. Rodgers, I think you have a

copy of your declaration, correct?

    A.   Yes.

    Q.   Okay.  By the way, we see on your Zoom

screen here that your user name is BeamDaddy.

And I believe your email address is BeamDaddy;

is that correct?

    A.   That's correct.

    Q.   BeamDaddy@AOL.com?

    A.   Yes.

    Q.   How long have you had that email
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address?

    A.   When email started.

    Q.   Yeah, if it's an AOL, right?

    A.   Yes.

    Q.   You were an early adopter?

    A.   I get a lot of abuse about that.

    Q.   Don't listen to them.  You know, it's

at the point now where it's hip, I think.

         And I take the Beam in that is a

reference to your former employer, Beam Suntory,

right?

    A.   Yes, I was employed there when I got

it.

    Q.   Got it.

         Okay.  So to your declaration, I had a

couple questions about your declaration.

    A.   Okay.

    Q.   You say in paragraph two that Rodgers

Consulting consults with respect to the

distilled spirits industry, including providing

accounting and marketing needs for new and

established business.

         What are the marketing services that

you provide?

    A.   Well, in that interview process when I
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come up with what product you're going to have,

how much you're going to sell it, I would tell

you what kind of marketing budget you would

have.  And then there are consultants in the

industry that do just marketing.  If they're big

enough, I would point them in that direction.

Bryan is not big enough to hire a marketing

company, so never got there with him.

    Q.   Okay.  But you wouldn't give them

substantive marketing advice, more advice about

costs to expect with respect to marketing; is

that fair?

    A.   Correct.

         Now, I have sat in marketing meetings

with clients where marketing people have made

their pitch and I've been asked my opinion about

the whole pitch and what it costs.  Most people

are all concerned about the cost.

    Q.   Right.

    A.   Pitch is also important.

    Q.   Got it.

         And you worked for Beam and its

predecessors for 34 years, correct?  That's what

your declaration says?

    A.   Correct.
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    Q.   Where would you rank Maker's Mark in

terms of the brands that are in the Beam Suntory

empire?

    A.   Second.

    Q.   Second to Jim Beam?

    A.   Uh-huh.

    Q.   And you've actually been in the

distilling spirits industry for even longer than

34 years, correct?

    A.   Correct.

    Q.   What do you think are the leading

bourbon brands in the United States?

    A.   What do I think the leading?

    Q.   Yeah.  Yeah.

    A.   Of course, Beam, Knobb Creek, Jack

Daniels, Maker's.  Those are the biggies.

    Q.   Got it.

         And when you say Maker's, you mean

Maker's Mark?

    A.   Yes, Maker's Mark.

    Q.   Maker's is a nickname for Maker's Mark?

    A.   Like Jim is a nickname for Jim Beam.

Yeah.

    Q.   If I showed up at a bar in Frankfort,

Kentucky, and asked for a Maker's, what would
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they give me?

    A.   Maker's Mark.

    Q.   So you were actually at Beam when they

acquired Maker's Mark?

    A.   I was.

    Q.   Did you work on the valuation or the

accounting for that acquisition?

    A.   I did.  I was the head of the

integration of the whole purchase of Allied

Domecq, the financial.

    Q.   And what was involved in being the head

of that integration?

    A.   Well, there was brands in Spain and

France and Mexico, all these different countries

and they all had different accounting systems,

and -- including Maker's Mark, it had its own

accounting system.  So I had to integrate them

into the Beam system.

    Q.   Do you recall the purchase price for

that business?

    A.   It was like eight or nine billion,

something like that.

    Q.   Did the Maker's Mark brand account for

a big portion of that value?

    A.   No.  There was a lot of brands, maybe
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15 percent.

    Q.   15 percent?

    A.   Maybe.

    Q.   Was Maker's Mark one of the best-known

brands in the United States that were part of

the Allied Domecq acquisition?

    A.   Best-known bourbon.

    Q.   What were some of the other brands in

that acquisition?

    A.   Gosh.  A long time ago.  Let's see.

They had Sazerac Tequila, I think.  They had a

tequila.

         Brand -- Beam was really trying to

expand their portfolio when they bought Allied

Domecq and get more international presence, and

so they had a bunch of brands over in Spain and

France, cognac and such.  And they didn't want

Pernod Ricard to get Maker's Mark either.  They

went together with Pernod Ricard to buy the

come, Allied Domecq, and then they got to choose

brands, like picking up a ball team.

         And so then you -- it was like a draft

day thing.  We were sitting there on the boards

and we'd tried to figure out what -- what Pernod

Ricard could draft, what the trade commission
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would let them draft and what they wouldn't.  So

if they weren't going to let them draft it, they

went on the bottom of our draft list.

         So I don't know the order where Maker's

came, but it was -- Maker's Mark was probably up

there pretty high up in our draft because we

didn't want them to get them.

    Q.   Why didn't -- why didn't Beam want

Pernod Ricard to obtain the Maker's Mark brand?

    A.   Not obtain it, you mean?

    Q.   Yes.

    A.   They didn't want them to have a bourbon

presence in the U.S.

    Q.   And would you call Beam's acquisition

of the Maker's Mark brand a successful

acquisition?

    A.   Yes.

    Q.   And why is that?

    A.   It's a well-known brand.

    Q.   I mean, would you call it a famous

brand?

    A.   Yes.

    Q.   Back to your declaration, you said you

interviewed Mitch Wagner?

    A.   Yes.
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    Q.   Do you recall what role Mr. Wagner was

interviewing for at that time?

    A.   It was for an accountant.

    Q.   Oh, for accounting, okay.  No kidding.

         And do you recall supporting his being

hired?

    A.   No.

    Q.   You don't recall?

    A.   I recall not supporting his being

hired.  I was the one that made the choice; I

didn't hire him.  It wasn't anything to do with

his qualifications or anything.  He lived in

Louisville and, I mean, he told me a whole lot

about his life.  His wife was a -- on the news

or weather on a channel in Louisville.

         So I wanted a long-term employee, and I

saw this as just he needed a job.  And I might

get him for six months or a year until he found

something else.  And I believe I told him that,

that, hey, he was very qualified, but I think

you can probably do better somewhere else.  So I

hired somebody else.

    Q.   Okay.  Got it.  So I had not understood

that from your declaration.

         So Mr. Wagner came to work for Beam
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late -- later?

    A.   By way of the acquisition.

    Q.   By way of the acquisition.

    A.   He was the CFO for Maker's Mark.

    Q.   Uh-huh.

    A.   I believe that's the title he had.

    Q.   Yeah.  Do you recall when you

interviewed Mr. Wagner?

    A.   No.

    Q.   But it would have been before the

Maker's Mark acquisition; is that right?

    A.   Yeah, years before.

    Q.   Years before?

    A.   Like ten years.

    Q.   Okay.  And in your declaration you said

-- strike that.

         But ultimately you and Mr. Wagner came

to work for Beam at the same time, correct?

    A.   Correct.

    Q.   Yeah.  And in your declaration in

paragraph seven, you said, "While I was at Beam,

I was in a senior position to Mr. Wagner."

         Mr. Wagner didn't report to you, did

he?

    A.   Okay.  So Maker's Mark had a very
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unusual situation when we bought them.  And so

Bill Samuels, who was the founder of Maker's

Mark, he wanted that to be treated like a

separate company.  And so Mitch Wagner reported

to Bill Samuels, I believe.  He had a dotted

line to this -- to the CFO with Beam.

    Q.   And the CF -- did you report to the CFO

at Beam?

    A.   I did.

    Q.   Yeah.

         So you and Mr. Wagner both reported to

the CFO of Beam, although it sounds like

Mr. Wagner's was a dotted line, so to speak?

    A.   Yes.

    Q.   So what did you mean, "While I was at

Beam, I was in a senior position to Mr. Wagner"?

    A.   Well, as a corporate controller, I was

on the admin council which would review legal

spending and admin and HR rules and all kind --

you know, we would decide how the company --

recommendations for the board of directors, you

know, on how things ran.  Mitch Wagner wasn't

involved in all that.

         In our world, we just looked at

Mitch Wagner, not that he was a plant
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controller.  But Maker's Mark called him a CFO

and Bill Samuels wanted things to be separate.

I mean, Bill Samuels insisted that all the

invoices go out with Maker's Mark on it; so as

part of that integration team, I had to go back

to our IT people and say, all right, when we

print invoices and bills of ladings down in

Loretta, it has to say Maker's Mark on it.  But

when we send an invoice to the customers, it's

to say Jim Beam on it.  So we basically just

worked around -- it was a workaround to make

them happy.

    Q.   Got it.  And you understand that

Mr. Wagner has now taken on some new roles at

Beam, correct?

    A.   No, not really aware of what he's

doing.  I know he's still with the company.

         I believe that he later reported to the

guy that took my place, but I don't know that

for a fact.

    Q.   Okay.  Great.

    MR. ASSMUS:  So maybe we can take a quick

break and we'll convene on my law firm's side to

see what other questions we have for you.  So

feel free to use this as a chance to take a
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quick break, and we'll be back to you in maybe

under ten minutes and see if we can wrap up.

    A.   Okay, sounds fine.

    MR. BREINER:  Do you want us to come back in

ten minutes?  It's about two minutes to 11:00.

Should we come back at 11:08?

    MR. ASSMUS:  Perfect.

                (Whereupon, a recess was had at

                 9:58 a.m., after which the

                 deposition was resumed at

                 10:10 a.m. as follows:)

    MR. ASSMUS:  I don't have a lot.

BY MR. ASSMUS:

    Q.   Do you understand that Mr. Parks

launched his business to make money or just as a

hobby?

    A.   Well, I hope he wants to make money.

    Q.   You mentioned he was starting small.

Do you know whether Mr. Parks has plans to grow

the Bowmaker's Whiskey business?

    A.   We haven't got that far.

    Q.   Do you know what -- what channels of

trade he intends to sell his spirits in?

    A.   Other than sell them out of his barn, I

don't -- I don't know.  I mean, he'd have to go
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to a distributor if he was going to sell it

outside.

    Q.   But you don't know -- you don't know

the current status of any distribution

arrangements?

    A.   No, because he doesn't have all of his

documents.  You know, he hasn't been approved.

    Q.   And you're not aware what liquor stores

he might want to sell in?

    A.   No.

    Q.   Do you know whether or not he plans to

have a tasting room?

    A.   Let me see if I have anything about

that.  No, I don't -- I think he plans to.  I do

believe he plans to have a tasting room in his

barn there and sell out of it.

    Q.   Do you know whether he plans to have

his spirits available in bars and restaurants?

    A.   Well, it would be hard to with no more

barrels than he has.  When I last talked to him,

he only had 25 barrels, when I talked to him.

So that's like, you know, 2500 bottles.

    Q.   If Mr. Parks grew the business, do you

have any idea whether he plans to be in bars and

restaurants?
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    A.   No, we didn't discuss that.

    MR. ASSMUS:  Okay.  Mr. Breiner may have

additional questions for you, but I don't at

this point.  So we'll thank you for your time so

far.

    THE WITNESS:  Sure.

    MR. BREINER:  I just have a very few

questions.

                   EXAMINATION

BY MR. BREINER:

    Q.   During your testimony, Mr. Rodgers, you

referred to a Don Harwig at Beam?

    A.   Hardwick.

    Q.   How do you spell that?

    A.   H-a-r-d-w-i-c-k.

    Q.   And who is he?  Who is Mr. Hardwick?

    A.   He was vice president of purchasing for

Jim Beam.  And now that he has retired, he

consults craft distillers on bottles, labels,

caps, contract bottling, operations-type stuff.

He and I work a lot together.

    Q.   And what was your discussion with him

that you referred to?

    A.   I -- I told him I was going to have

to -- I was being deposed by Jim Beam.  And he
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said, Really?  What for?  What did you do?  I

said they're in a conflict with one of my

clients.  And he said which one?  And I said

Bowmaker's.  And he said what's their problem

with Bowmaker's?  And I said it sounds too much

like Maker's Mark to them.  And he laughed.  He

said, "You got to be kidding me."

         So, like I say, everyone that I have

talked to cannot believe it.

    Q.   Well, Mr. Wagner states in his

declaration that he's vice president of finance

for Maker's Mark Distillery, Inc.

         How do the job functions of vice

president of finance relate?  Are they similar

to what you did at Beam, if you know?

    A.   Smaller scale, just for a brand,

Maker's Mark.

    Q.   So what you were doing at Jim Beam

would have been similar to what he is doing for

Maker's Mark?

    A.   Yes, except I would have sat over

Maker's Mark to monitor what Maker's Mark was

doing.  I mean, they -- they did report to Jim

Beam because it was just a lot of crooked dotted

lines about who reported to who.  We basically
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knew that from long ago.  They made a lot of

money.

    Q.   There was a question to you with

respect to trademark enforcement at Beam.  Would

you have been aware of trademark enforcement at

Beam when you were there?

    A.   Yes.  Now, our executive council had

the legal team, and so everyone would bring

whatever they were working on, issues and such.

And so we would talk about what -- what HR, you

know, affirmative action plans, and anything

that was going to involve the company would be

discussed in that executive council.

    Q.   Okay.  And what is an executive

council?

    A.   It was all the people that reported to

the board members.  So like the CFO was on the

board, and so I reported to him.  So we were

almost like legislative aids, you know, for

signatures.  They didn't want to read all the

stuff or hear all the stuff, so we'd go sort it

out, work out all the details, and then they

would approve it.

    Q.   And in your position in finance at Beam

at that time, if during an executive council
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meeting you'd be talking about trademark

enforcement, would you have the right to express

an opinion as to what should or should not be

done?

    A.   If they were going to hire outside

counsel, yes, they'd bring it to that group and

we would discuss it.

    Q.   And there were questions to you about

marketing and branding.  What brands have you

had in your career with respect to the marketing

and branding in the distilled spirits industry?

    A.   Well, some of my larger clients like

Rabbit Hole and Belfour Spirits, as part of my

CFO role, they would interview marketing

companies about who was going to handle their

brand.  And so they would have me in there to

question them about how the plan was going to

work and such.

         And so I would -- I would have an

influence on who they would hire.  Of course,

they had the final call, but, you know, I would

say why don't we go with this marketing company.

    Q.   And in your declaration at paragraph

ten, you state, "There is no like" -- or you

disagree with Mr. Wagner and you state that
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"There is no likelihood of confusion between the

Bowmaker's Whiskey trademark for distilled

spirits, whiskey and bourbon, and the trademarks

Maker's Mark, Maker's 46, or Maker's Private

Select for bourbon and whiskey."

         Based on your experience in the spirits

industry, do you believe that you can make that

determination?

    A.   Sure.  Maker's Mark is very unique in

the red wax.  Everyone knows that.  I mean, it's

a well-known brand, there's no doubting it.  If

not, it's right there with Jim Beam and Jack

Daniels.

         And Bowmaker's, that's why I wanted to

see the label.  I mean, there's no red wax --

there's no wax on this -- I don't even think he

has a bottle yet.  He just has a label, and it

looks nothing like a Maker's Mark label.

         And the way he's got "Maker's" spelled

in it with a bow for the A, it's not really

clear that the name of it is Bowmaker's to tell

you the truth.

    MR. BREINER:  Mr. Rodgers, thank you for your

time.  I have no further questions and I

appreciate you being here today.
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    MR. ASSMUS:  Great.  I have one further

question.

              EXAMINATION (FURTHER)

BY MR. ASSMUS:

    Q.   Mr. Breiner asked you about your

knowledge of Beam's enforcement efforts.

         Do you recall any enforcement efforts

that you became aware of at Beam related to the

Maker's Mark brand?

    A.   Well, to keep them autonomous.

         You know, Bill Samuels says it says

Maker's on the trucks and it says Maker's on the

invoices, you got to make it happen.

    Q.   Sure --

    A.   So I went to the executive council and

I said we got to make this happen.

    Q.   I don't think my question was clear.

         Do you recall becoming aware of any

trademark infringement matters that Maker's Mark

brought to this executive council?

    A.   Not during my time.

    MR. ASSMUS:  I have nothing further.

    MR. BREINER:  Either do I.  Thank you again,

Mr. Rodgers.

    MR. ASSMUS:  Thank you very much.  It was a
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pleasure.

    THE WITNESS:  Thank you all.

                (Whereupon, the witness was

                 excused.)

                (The proceedings concluded at

                 10:20 a.m.)
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STATE OF ILLINOIS

COUNTY OF COOK

       I, CHERYL L. SANDECKI, a Certified

Shorthand Reporter within and for the State of

Illinois, do hereby certify that heretofore,

to-wit, on January 26, 2021, personally appeared

before me virtually, DON L. ROGERS, in a cause

now pending and undetermined In the United

States Patent and Trademark Office Before the

Trademark Trial and Appeal Board, wherein

MAKER'S MARK DISTILLERY, INC., is the Opposer,

and BOWMAKER'S WHISKEY COMPANY is the Applicant.

       I further certify that the said

DON L. ROGERS was first administered an oath to

testify the truth, the whole truth and nothing

but the truth in the cause aforesaid; that the

testimony then given by said witness was

reported stenographically by me in the presence

of the said witness, and afterwards reduced to

typewriting by Computer-Aided Transcription, and

the foregoing is a true and correct transcript

of the testimony so given by said witness as

aforesaid.
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       I further certify that the signature to

the foregoing deposition was waived by counsel

for the respective parties and that there were

present at the deposition the attorneys

hereinbefore mentioned.

       I further certify that I am not counsel

for nor in any way related to the parties to

this suit, nor am I in any way interested in the

outcome thereof.

       IN TESTIMONY WHEREOF:  I certify to the

above facts this 28th day of January, 2021.

            

            __________________________________

            CHERYL L. SANDECKI, CSR, RPR

            LICENSE NO.:  084-03710
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

MAKER’S MARK DISTILLERY, INC.,  ) 

       ) 

     Opposer, ) 

       )      Opposition No. 91239589 

 v.      ) 

       ) 

       )      USSN 87/383,989 

       )      Mark:  BOWMAKER’S WHISKEY 

BOWMAKER’S WHISKEY COMPANY,  ) 

       ) 

     Applicant. ) 

     

 

   - - - - - 

 

 

DECLARATION OF DON RODGERS 

  Don Rodgers declares that: 

1. I am a consultant at Rodgers Consulting, LLC located in Frankfort, 

Kentucky.  I make this declaration based on personal knowledge unless otherwise stated. 

2. I have been a consultant for Rodgers Consulting, LLC since about 

2008.  Rodgers Consulting, LLC consults with respect to the distilled spirits industry, 

including providing accounting and marketing needs for new and established businesses. 

3. I worked at Beam Global Spirits and Wine (“Beam”) for 34 years, 

including as Vice President of Integration, Vice President Corporate Controller, Vice 

President Controller, Corporate Controller and Manufacturing Controller.  During this time, I 

gained substantial experience in the distilled spirits industry, including with respect to JIM 

BEAM bourbon and MAKER’S MARK bourbon, both products of Beam. 

4. I received a bachelor’s degree in finance from the Kentucky State 

University. 
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5. Bowmaker’s Whiskey Company (“BWC”) is a client of Rodgers 

Consulting and I have provided consulting services to BWC. 

6. I understand that Maker’s Mark Distillery, Inc. (“Maker’s Mark”) has 

opposed registration of BWC’s trademark application for the trademark BOWMAKER’S 

WHISKEY on the grounds that the trademark BOWMAKER’S WHISKEY is confusingly 

similar to the Maker’s Mark trademarks for MAKER’S MARK, MAKER’S MARK 

PRIVATE SELECT, MAKER’S 46 and MAKER’S (collectively “the Maker’s Mark 

Trademarks”).  I provide this declaration in response to the Maker’s Mark opposition. 

7. While I was at Beam, Beam acquired Maker’s Mark in about 2006.  As 

part of my responsibilities, I oversaw the Maker’s Mark accounting and finance.  For 

example, I initially interviewed Mr. Mitch Wagner (who has provided a declaration in this 

case) for a position at Beam and who was subsequently hired by Maker’s Mark.  While I was 

at Beam, I was in a senior position to Mr. Wagner. 

8. Mr. Bryan Parks of BWC contacted me in about late 2016 for 

consulting services.  At that time, he advised that the brand for his products would be 

BOWMAKER’S WHISKEY.  During our discussions, I was fully familiar with the Maker’s 

Mark products and the Maker’s Mark Trademarks.  If I thought that there would be any 

likelihood of confusion between the name BOWMAKER’S WHISKEY and the Maker’s 

Mark Trademarks, I would have so advised Mr. Parks, and I would have advised him to select 

another name.  Such advice is part of our consulting services. 

9. I have reviewed the Declaration of Mr. Mitch Wagner.  Mr. Wagner 

states at paragraph 27 that: 

 If Applicant is allowed to use and register the trademark BOWMAKER’S 



WHISKEY for bourbon and distilled spirits, U.S. bourbon consumers will be 

confused about that product's affiliation with MAKER'S MARK; MAKER'S 46; 

MAKER'S; and MAKER'S MARK. PRIVATE SELECT. 

I have been asked by counsel for BWC to respond to this statement. 

10. I disagree with Mr. Wagner that there is any likelihood of confusion 

between the trademarks BOWMAKER'S WHISKEY for distilled spirits, whiskey and 

bourbon and the trademarks MAKER'S MARK; MAKER'S 46; MAKER'S; or MAKER'S 

MARK PRIVATE SELECT for bourbon and whiskey. The BOWMAKER'S WHISKEY 

trademark and the Maker's Mark Trademarks are different in appearance and pronunciation. 

They create different commercial impressions. For example, the BOWMAKER'S 

WHISKEY name provides the distinct impression of a person who makes bows. On the 

other hand, the MAKER'S MARK trademark indicates the mark or branding of a craftsman. 

Additionally, purchasers of the Maker's Mark product are sophisticated in knowing the brand 

of bourbon that they are buying due to the nature of bourbon and the expense of the bourbon 

which may be in the range of $25 to $80. Accordingly, I do not believe that there will be any 

likelihood of confusion in the market between the BOWMAKER'S WHISKEY products and 

the Maker's Mark products, and clearly not among an appreciable number of ordinarily 

prudent purchasers of bourbon. Purchasers of bourbon would not make a mistake in thinking 

that the BOWMAKER'S WHISKEY bourbon is affiliated with the completely different 

names used by Maker's Mark. 

I declare under penalty of perjury that the foregoing is true and correct. 

December 28, 2020 ?fl." d-- J6.t ａｾ＠
Don Rodgers : 

3 
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Jobs Messaging N( 

Home of 4-Week Classes - Earn a degree one 4-week class at a time at NU. Choose from 7! 

Don Rodgers · 3rd 

Dist illation Consultant http://www.distillingaccounting.com 

Lexington, Ke ntucky, United States· 500+ connections· 

Contact info 

About 

( 6 Message ) 

Rodgers Consu lting, l LC 

Kentucky State Un iversity 

Financial executive wit h broad experience in all aspects of accounting, auditing and financial management. Di rect 

experience wi lh Corpora te Accoun ling, Manu fac luring accou n ling and Inlegralion of new acqu istiom in lo existing 

business model. Expertise in budget and forecasting tool with software company. Negotiated nume rous co ... see more 
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Experience 

-

Distillation Consultant 

Rodgers Consult ing, LLC 

Jan 2014 - Present· 7 yrs 1 ma 

Louisville, Kentucky Area 

Consulting on Distillation accounting process for new and potent ial investors. Provide Business Plan 

and financia ls for Distillation process. Model includes Forecasting and Budgeting Model, Balance 

Sheets, Profit and Loss Statements and Cash Flow Model. Financials include new distillation 

estimating sheets, barrel entry cost, prope rty tax estimating and evaporation du ring aging process. 

Model covers 10 yea r period of distillat ion. 

Bottl ing estimating model for cost of goods and pricing model. Cost of goods including ingredient 

cost, bottle, label and caps. Calculates Federal Excise tax and gross profit. 

Provides for estimating Sales, Marketing and G&A expenses to calculate net profit before Income 

taxes. 

see less 

Consultant 

voestalpine Roll Forming Corporation 

Feb 2013 - May 2016 . 3 yrs 4 mos 

Shelbyville, KY 

Assist in Financial analyst and process improvements. 

(FO 

Rabbit Hole Distillery 

2015 - 2016·1 yr 

Chief Aministrative Officer 

Indust rial Services of America 

Oct 2009 - Nov 2010 . 1 yr 2 mos 

Develope Business Plan which includes 3 Yea r Strategic Plan, Budget Process and Forecasting 

methology. ISA has incresed it business with the purchase of an Alloy Division and the in house 

expansion which includes a $10 million dollar Shredder. 

My responsiblities include Finance, IT, Purchasing and HR reporting directly to the President. 

see less 
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Show fewer experiences ....... 

Education 

Kentucky State University 

Bachelor, Finance 

1971 -1975 

Activities and Societies: Mensa 

Magna Cum Laude 

KENTUCKY STATE UNIVERSITY 

Bachelor of Science, Accounti ng & Fi nance 

1974 

Conti nued. 

University of South Alabama 

Business 

1971 -1972 

Franklin County. HS 

1967-1970 

Show fewer education ....... 

Skills & endorsements 

Forecasting · 78 

Endorsed by John McGowan and 4 others who are 

highly skilled at this 

Budgets · 54 

Endorsed by Jim Gavin, CPA and 1 other who is 

highly skilled at this 

SAp · 52 

Endorsed by 17 of Don's colleagues at Beam 

Suntory 

Endorsed by 2 of Don's colleagues at Beam 

Suntory 

Jim Odom and 51 connections have given endorsements for this skill 



Industry Knowledge 

Financial Reporting · 34 

Variance Analysis · 20 

Business Planning · 18 

Strategic Planning · 14 

Account Management · 9 

Change Management · 9 

Manufacturing · 5 

Corporate Finance · 5 

Project Planning · 4 

Inventory Management · 3 

Mergers & Acquisitions · 3 

Mergers · 2 

Internal Controls · 2 

Financial Planning · 2 

Consolidation · 2 

Strategic Financial Planning · 2 

Tools & Technologies 

Hyperion Enterprise · 5 

Word ·2 

Interpersonal Skills 

Team Leadership · 8 

Leadership · 6 

Cross-functional Team leadership · 5 

Problem Solving · 2 

Managerial Finance · 22 

Sarbanes-Oxley Act · 19 

Accounting · 16 

Budgeting · 13 

Business Strategy · 9 

Integration · 5 

Internal Audit · 5 

Analysis · 4 

Finance ·4 

Financial Analysis · 3 

Account Reconciliation · 3 

Planning · 2 

ERp ·2 

Outsourcing ·2 

Budget Management · 2 

SOX ·1 

Microsoft Office · 3 

Exce l · 1 

Team Building · 6 

Negotiation · 5 

Contract Negotiation · 3 



Other Skills 9 

Process Improvement · 45 

Financial Management · 3 

Recommendat ions 

Received (0) Given (4) 

Ravi Dhareshwar 

IT Executive - Helping 

business use technology to 

serve the customer better 

March 27, 2016, Ravi worked with 

Don in the same group 

Jenn Gerlach 

Always looking fo r awesome 

clients! 

December 3, 2009, Don was a 

client of Jenn's 

Kenny Gregg 

Chief Operating Officer at 

Thrive Peak Inc 

August 1 D, 2009, Kenny worked 

with Don in the same group 

Mike Sutis, CPA 

Project Lead at Alithya 

January 15, 2009, Don managed 

Mike directly 

International Accounting · 3 

Financial Control · 2 

Show less ....... 

Ravi, Is an excellant IT Manager. He came in to a difficult si tuation 

and provided leadership that was lacking. Ravi had a plan and 

implimented in a very short period of time. The best IT Manager 

I've ever worked wi th. Congratulations on a grea t job at Ro ll 

Forming. Don Rodgers 

Jenn, Worked wi th me on a video for my business. She did an 

execellent job and delivered an outstanding video. 

Kenny has been a t remendous help in showing me how to build 

my business. I have benefited from his experience and assistance. 

Kenny is a true leader. 

Mike is a true professional. He goes the extra mile to get you 

answers. He has grea t work ethics and has a ba lance o f common 

sense. He would be a great addition to any organization. 

Show less ....... 



Accomplishments 

1 Project 

us SAP/ GSS 

Inte rests 

Linkedlm 

About 

Mark Cuban 1m 
President 

6,425,342 followers 

Craft Distillers Network 

864 members 

Capital Group 
147,107 followers 

Accessibility 

Community Guidelines Careers 

Privacy & Terms ....,. Ad Choices 

Sales Solutions Mobile 

Safety Center 

Linkedln Corporation © 2021 

See all 

Talent Solutions 

E. & J. Gallo Winery 

98,268 followers 

Jessica Alba 1m 
Founder of The Honest Company 

1,747,447 followers 

Diageo 
1,061,962 followers 

8 Questions? 

Marketing Solutions 
Visit our Help Center 

Advertising 

Small Business 

* Manage your account and privacy 

Go to your Settings 
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